STATE OF MINNESOTA DISTRICT COURT
COUNTIES OF CARVER, DAKOTA, FIRST JUDICIAL DISTRICT
GOODHUE, LE SUEUR, MCLEOD,

SCOTT, AND SIBLEY

Consolidated File No. 70-CR-09-19749

In re: Source Code Evidentiary Hearings in
Criminal Cases CASE MANAGEMENT

ORDER

WHEREAS, the Court has determined that this Case Management Order
(“CMO") is appropriate and will be of assistance in the efficient management of this
litigation; IT 1S HEREBY ORDERED, that this CMO be and hereby is entered as
follows:

1. Case Designation

Every filing shall contain, in its caption, the Master File Number 70-CR-09-197489.
In addition, for each separate case the individual originating County file number
assigned to each case must also be included in the caption for any filing which pertains
to an individual case. Filings in the Master Court File shall be made as set forth in the
following paragraph. Attached hereto as Exhibit A is a listing of the original file numbers
and other pertinent information for each case which is subject to this Order.

All cases and all filings for the Master Case File herein shall be directed fo the
attention of Lori Brandon, Court Administration Scott County. Regardless of where the
case was initially filed, all cases subject to the Consolidation Orders issued in the First
District by the Honorable Edward Lynch, as attached in Exhibit A, are to comply with the
terms of this CMO. Al! filings for the individual matters shall be filed with the Court

Administrator's Office in the originating county. gi !
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2. Applicability of Order
This Case Management Order (“*CMQ”) applies to ali pre trial, and trial
proceedings concerning the “Source Code” issue in the Criminal Cases listed in Exhibit
A. Upon resolution of the “Source Code” issue, each case shall be returned to its
originating County for such further trials or hearings as may be required.
3. Filing and Service of Papers
a. Master Service List.
Except as otherwise provided for herein, all papers or pleadings filed with
the Court or served upon a party shall be served as described in this CMO
on counsel for all parties to this action in accordance with the Master Case
List, attached hereto as Exhibit A. For the purposes of economy, it shall
be sufficient to state in a certificate of service that the relevant document
was served on counsel for all parties and on unrepresented parties listed
on the Master Case List current as of that date. The Master Case List
may be incorporated by reference with express reference to the revised
date thereof, and need not be attached to the certificate of service. The
document served must be addressed to the individual attorney(s) or
unrepresented party(ies) on the Master Case List.
b. Method and Timing of Service.
Service of all pleadings, motions, deposition notices, requests for
discovery and other papers required to be served upon counsel for the
parties or unrepresented parties (collectively “papers”) shall be affected

upon the parties with copies to all persons on the Master Case List by




electronic mail. Papers served by electronic mail shall be attached o e-
mails as Adobe Acrobat (.pdf) files or Microsoft Word (.doc) files. To the
extent a party is unable to effect service by electronic mail to counsel for
any party or any party not represented by counsel, service may be
affected by facsimile, overnight mail, or regular mail. Large exhibits,
affidavits, declarations, or other supplemental documents may be served
by overnight mail.

All Orders of the court in connection with this case shall be posted on the
First Judicial District Website:
hitp://www.mncourts.gov/district/1/?page=3753

and shall also be simultaneously transmitted to Liaison Counsel for
service upon parties in accordance with the procedures set forth herein.
Filings.

The original of every pleading and motion shall be filed with this Court
along with proof of service on ali counsel and unrepresented parties. The
original of each filing shall be directed to the Master File; one copy shall
be directed to the originating county for filing in the individual case file. A
courtesy copy of every pleading, motion, or letter shall also be directed to
Judge Abrams, C/O Daniel J. Sagstetter, Judicial Law Clerk. The filing of
discovery materials with this Court shall not be made unless a part of a
motion, affidavit or used at a hearing unless otherwise directed by the
Court. Except that the original of all such papers which are not filed with

this Court under such rules shall be kept in the offices of counsel



e.

4.

responsible for generating such pleading, motion or discovery.
Correspondence.

All materials, such as correspondence, which are not due to be docketed,
shall be sent directly to the chambers of Judge Abrams. Correspondence
and other materials will only be accepted if they are in regards to general
administrative matters. The parties shall not submit correspondence
regarding substantive matters or any other substantive materials directly
to the Judge assigned to the case unless requested by or authorized by
Judge Abrams. The corresponding party shall contemporaneously
forward a copy of all correspondence and other materials sent to Judge
Abrams to all counsel and unrepresented parties by electronic mail or

regular mail, as may be necessary. ‘

Documents Filed with the District Court

Notwithstanding the foregoing, any motion genuinely requiring emergency
relief shall be delivered directly to the chambers of Judge Abrams. Any
such document shall also be served electronically or faxed to all parties on
the date of delivery. Proof of service shall be filed within (5) five business

days thereafter.

Discovery

a.

Avoiding Redundancy.
All parties should use their best efforts to avoid unduly duplicative
submissions and propound requests to the end of minimizing the need for

any other party to perform repetitive file searches or interviews of




employees and agents on the same topics. The avoidance of duplication
does relieve counsel or parties of their individual responsibilities.
Document Requests.

The parties shall not unreasonably refuse to grant extensions of time if
reasonably required due to the voluminous number of documents being
produced or other necessity associated with their disclosures.

i. Place of Production and Procedures.

Unless otherwise agreed by the parties, parties shall make
disclosures including the production of any documents for inspection
and copying, to the extent practicable, in the form and manner in which
the documents have been maintained in the ordinary course of
business or in which they previously have been maintained for
production in litigation. To distinguish effectively among the
documents designated for copying by the parties, each page of each
document copied by any party shall bear a unique document
identification number, with a unique prefix which identifies the party
producing the document (“Bate Stamps” or “Bate Label”). Where
documents or portions of documents are withheld, the parties shall,
either through the numbering system or as otherwise provided in this
Order, to the extent reasonably practicable, identify the number of
pages withheld in a manner sufficient to indicate their location in the
file being produced. Where part of a page is redacted, both the fact

and location of the redaction, and the size or extent of the redaction




shall be made clear on the face of the document.

Within a reasonable time before production, the producing party
shall advise the inspecting party of the approximate volume of the
documents and a general description of the types of files or other
materials involved. Each party shalil produce its documents at its
option: (a) by production of originals as they are kept in the ordinary
course of business; (b) by production of as legible as possible
photocopies in the same format; or (¢) by electronic means or other
computerized storage. Notwithstanding these provisions, any party
may request to inspect the original of any document, communication,
or thing produced and the parties shall make arrangements for such

inspection within ten (10) days of the request.

. Privilege Log.

If a party determines that a document which may be subject to
disclosure subject to attorney/client privilege, attorney work product
protection, or any other form of privileges or protection, the following
method of handling the privileged or protected writing shall be followed.
The producing party may withhold the privileged or protected
document and must identify the withheld document on a privilege log
which shall be provided to the requesting party and ali other parties as
soon as practicable, but no more than thirty (30) days following the
date on which the producing party is due to commence physical

production of the requested documents. If after completion of



production pursuant to a particular demand for inspection the
producing party discovers additional responsive documents and
determines any of them to be subject to attorney/client privilege,
attorney work product protection, or any other form of privilege or
protection, the producing party may withhold any such privileged or
protected document and must identify the withheld documentona
privilege log which shail be provided to the requesting party as soon as
practicable, but in no case more than thirty (30) days after the
documents are discovered. Likewise, to the extent any material within
a document otherwise producible contains privileged or protecied
information, the document shall be produced subject to redaction of the
subject privileged and protected material and shall be listed on the
privilege log. All privilege logs shall identify each privileged document
or work product by providing the Bates Label range, date, author(s),
recipient(s), the subject matter of the document withheld or information
redacted and the nature of the privilege or work product protection
asserted. Nothing in this section shall preclude a party from
challenging a claim of privilege.

Confidentiality Order.

All documents and other discovery materials and testimony produced or

provided in this action may be subject to the terms and provisions of the

Protective Order, in the form as attached as Exhibit B hereto, which has

been entered in each case.




inadvertent Production of Privileged Information.

If a party inadvertently produces information or documents that it

considers privileged or protected material, in whole or in part, or learns of

the production of its privileged or protected material by a third-party, the

party may retrieve such information or documents or parts thereof,

memoranda and other material as follows:

(1)

)

Any assertion of inadvertent production shall be made as soon as
practicable, but in any case within ten (10) days of the date the party
discovers that it, its agents or attorneys, or a third-party has
inadvertently produced the privileged document. The party asserting
inadvertent production must provide written notice to all parties on
the Master Case List via electronic mail or as otherwise provided
herein that the party claims the document, in whole or in party, to be
privileged or protected material; in addition, such notice must state
the nature of the privilege or protection and the factual basis for
asserting it. No assertion of inadvertent production will be made less
than thirty (30) days before trial or fourteen (14) days after service of
a trial exhibit list, whichever comes later.

Upon receipt of such notice, all parties who have received copies of
the document shall, within five (5) days thereafter, confer with the
producing party and discuss how to resolve the issue. If no
agreement is reached, the producing party may request reasonable

relief from the Court, including an order that all copies of



inadvertently produced documents shall be returned to the producing
party, destroyed or otherwise be made available for procurement by
the requesting party. Parties who received copies of inadvertently
produced documents may oppose the granting of such relief on any
permissible basis, including requesting an order that the inadvertently
produced documents are not privileged and do not constitute
protected attorney work product.

(3) In the event that only part of a document is claimed to be privileged
or protected, the party asserting inadvertent production shall furnish
to all parties redacted copies of such document, removing only the
part(s) thereof claimed to be privileged or protected, together with
such written notice.

e. Mutual Use of Discovery.
To help avoid redundancy, all discovery served by any party inure to the
benefit of and are enforceable by any other party. The settlement, release
or dismissal by any means of any party propounding such discovery will
not in any way [imit or extinguish any other party’s obligation to comply
with the discovery.
5. Motion Practice
Except as otherwise provided by the Court, pretrial motions in these cases shall
be governed by the Minnesota Rules of Criminal Procedure, subject to the additional
relaxation of time and other procedural requirements as set forth herein. Pursuant to

Rule 9.03, Subdivision 3 these rules are modified procedurally as follows:



(1)

(2)

(3)

(4)

(9)

Motion hearing dates shall be obtained directly from Jan Vohnoutka at
Scott County Court Administration,

Proposed orders for dispositive motions shall not be submitted unless
specifically requested by the Court;

The moving party shall provide a certification of an attempt to meet and
confer to resolve every dispute which concerns failure by either the
Prosecution or Defense to disclose information under Rutes of Criminal
Procedure 7.04, 9.01, Subdivision 1; 9.02 Subdivision 1; and 9.03,
Subdivision 2.

In all other situations, the parties may obtain a motion hearing date upon
request, as available. Counsel may make independent motions in each
case, or motions in the Master Case, applicable to particular identified
individual case(s).

Ali motions shall be in writing and shall be served and filed at least 10
days before the scheduled hearing. All responses shall be served and
filed at least 3 days before hearing. The provisions of Rule 10.04,
Subdivision 3 apply to any motions in which witness testimony will be

offered,

Counsel shall attempt to coordinate a hearing date among all interested counsel

and parties and notice the motion(s) for hearing on a date cleared with Jan Vohnoutka

at Scott County Court Administration.

Nothing shall restrict any party’s right to apply to the Court for an order

shortening or extending time or page limitations on a motion upon a showing of good

10




cause, but only after making good faith efforts to resolve the issue among counsel.
6. Coordination Among Parties

The Court expects cooperation among the parties to coordinate motion practice,
disclosures, trial, or otherwise to minimize the expense in these cases. The parties
shall, to the maximum extent practicable and consistent with their individual
responsibilities,avoid duplicative motions, briefs and discovery (*filings”) consistent with
each party’s individual interests. Since many parties have a commonality of interest as
to the issue in this proceeding, they may serve joint discovery and file joint submissions
with the Court and/or adopt, join in or support any motion made or discovery
propounded by another party simply by so noting in writing.

Each party has an affirmative duty to immediately notify the involved party upon
receipt of any misdirected attorney/client or other privileged communication or work
product document. Upon written request, the receiving party shall either (a) return such
communication or other document, along with any and all copies, to the involved party,
or (b) provide correspondence or affidavit to the involved party attesting to the fact that
such communication or documents and all copies thereof have been destroyed.

7. Depositions

a. Cooperation.

The parties will use reasonable efforts to schedule depositions by
agreement. To that end, the parties will participate in bi-weekly discovery
conferences by telephone for the purpose of making best efforts to select
mutually convenient dates and places for the initial round of depositions,

identifying witnesses and arranging other matters. Unless otherwise

11




agreed, formal notice of depositions scheduled is required pursuant to
Rule 21.02. Unless exigent circumstances exist, the parties will be advised
of a deposition at least ten (10) calendar days before a deposition is
scheduled to commence. In the event that sufficient interest exists in these
cases to have attendance by counsel and parties entitled to statutory
reimbursement or otherwise under Rule 21.03, Subdivision 1, and counsel
are to make arrangements for the deponent’s expenses, to be brought to
the First District for their deposition to be taken, whenever possible.
Nothing in this CMO authorizes or directs that defendants are to be
deposed by the prosecution in any case without further Order of the Court.
Non-Party Depositions.

Counsel shall attempt to resolve with any non-party deponent the
identification for production and subsequent production of any documents
being subpoenaed. Whenever possible, this process shall be completed
no later than seven (7) days before the date on which the deposition has
been scheduled. All counsel shall be given notice of any documents
identified for production pursuant to subpoena and shall have the right to
inspect and copy, at each inspecting party’'s expense, whatever
documents are produced by a non-party in response to a subpoena.

Upon request, a party shall conduct a search of all records that may
disclose the present address of any former employee and shall provide
such information to the requesting party as soon as practicable. Nothing

in this Order shall preclude any party, if it so chooses, from obtaining the
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attendance of any former employee or officer of another party for

deposition by subpcena in the first instance.

Stipulations.

Unless otherwise noted on the record, the following stipulations shall apply

to all depositions in these actions:

(1)

(3)

(4)

Any objection by a single party shall be deemed an objection by each
and every similarly situated party, although parties may if they
choose separately state their objection on the record;

Corrections to a deposition transcript shall be listed on an errata
sheet, copies of which shall be served on all parties by counsel for
the deponent or the deponent, within thirty (30) days following receipt
of the deposition transcript;

To the extent practicable, exhibits shali be attached to the original
transcript. Where the form or volume of exhibits makes attachment
to the transcript impractical, the custody of such exhibits shall be
maintained at the office of the attorney taking the deposition or the
court reporter and such exhibits shall, after reasonable notice, be
subject to inspection and copying by any party during normai
business hours or by appointment;

The parties shall strive to select and retain court reporters that can
produce transcripts in both manuscript and computer-readable
format, other agreed format. The parties may stipulate to maintain an

online repository for all depositions taken in these cases subject to
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limitations on accessibility as may be determined by the parties.
Deposition Schedule.
With respect to aged or infirm witnesses, counsel shall abide by the
reasonable request of such witnesses with regard to timing and availability
for deposition testimony. The parties will undertake all reasonable efforts
to conduct depositions in an efficient, cost-effective and expedited
manner.
Attendance and Interrogation.
All parties shall be entitled to be present (although attendance of parties is
not required) and represented at every deposition and to inquire of a
deponent through their counsel. A former employee or officer may be
represented at his or her deposition by counsel for the former employer.
in order to facilitate necessary arrangement for attending counsel and
parties, not less than two (2) days prior to the commencement date of a
deposition, any counsel intending to attend the deposition shall use its
best efforts to notify the noticing party and counsel for the deponent.
Time and Location of Depositions.
Depositions may be held Monday through Friday, and shall commence no
earlier than 9:00 a.m., and conclude no later than 5:00 p.m. local time,
unless otherwise agreed between counsel or ordered by the Court. No
deposition shall be scheduled for more than two (2) consecutive days
absent agreement by the parties or order of the Court. A deposition may,

however, proceed for a third consecutive day without agreement of the

14




parties or order of the Court if there is at least eighteen (18) hours
between the end of the second deposition day and the commencement of
the third. To save expense and travel time, all sessions of the deposition
of a single deponent shall, to the extent consistent with the witnesses’
schedule and health and the deposition schedule, and unless otherwise
agreed, proceed on successive weekdays and for the full deposition day
until completion. Except as the parties may agree, no deposition shall be
scheduled on the following dates: Court hearing dates, Martin Luther King,
Jr.’s Birthday, President’'s Day, Good Friday, Passover (the first two days),
Memorial Day, Independence Day (including the preceding Monday if it
falls on a Tuesday or the following Friday if it falls on a Thursday), Labor
Day, Rosh Hashanah (two days), Yom Kippur (two days), Columbus Day,
Veterans Day, and Thanksgiving (Wednesday, Thursday and Friday).
Depositions of witnesses residing outside the United States shall not be
scheduled on national holidays in the withess’ home country. In addition,
no depositions shall be scheduled between December 21, 2009 and
January 4, 2010 except upon agreement of the parties.

Out of State Depositions.

In order to facilitate the orderly taking of any such foreign deposition, the
Court hereby orders commissions to be granted to take out of state
depositions of parties and non-party withesses, at such times and in such
places as are agreed upon by counsel, such commissions to be issued to

persons duly authorized by the law of the foreign state to take such

15



8.

testimony. This Order appointing commissions to take foreign depositions
shall be applicable to all out of state depositions taken in this action,
without the need for any party to file any additional motion for appointment
of a commission to take any out of state depaosition. The parties will
provide the Court with a template order, or otherwise with other necessary
appropriate orders respecting the appointment of commissions.

Exhibits.

To the extent practicabie, all parties intending to question a witness at a
deposition with respect to documents shall provide a reasonable number
of copies of such documents for the use of the other parties in attendance
at the deposition. Exhibits should be identified by the name of the witness
and numbered consecutively in each deposition.

Conduct at Depositions.

All depositions taken in these cases shall be conducted in accordance
with Rule 21.04, Subdivisions 1-3.

Immediate Presentation of Deposition Disputes.

Consistent with the Rules and the concepts and objectives set forth
above, if disputes arise during a deposition which the attorneys cannot
resolve by agreement and which, if not promptly decided, will critically
disrupt the discovery program or court-imposed schedules, the parties

may submit the matter orally by telephone to the undersigned if available.

Avoidance of Unnecessary Duplication

Cooperation and communication among parties as ordered herein shall not
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constitute the waiver of any applicable privilege or be construed as evidence of wrongful
conduct. In the event that any party is in genuine doubt about the legal effect of the
communication and cooperation ordered herein, such party may seek the Court’'s
clarification of the party’s responsibilities before proceeding.
9. No Waiver of Privilege Due to Joint Efforts

Communications in connection with this case between and among counsel for
the parties and/or their clients, including the exchange of documents and information,
shall be deemed subject to the attorney/client privilege, work product protection, and
any other applicable privilege or protection to the same extent as if the communication
had taken place within one law firm or between one law firm and one client represented
by that firm. Protection afforded by this Order will survive the conclusion of this litigation
and the dismissal of any party from this action. if a party withdraws from any
cooperative litigation efforts with other parties, previous communications among the
withdrawing party and such other parties and ali work product shared by or with the
withdrawing party with respect to this action, will remain subject to any attorney/client
privilege, work product protection, or other privilege that attached at the time the
communications were made or the work product was shared. Any such withdrawing
party is under a duty not to reveal information obtained through such cooperative
efforts.
10. Rules and Procedures

This CMO supersedes any provision of the Minnesota Rules of Criminal
Procedure to the extent such rule grants discretion to the court to direct the manner and

methods of conducting the activities which are the subject of this CMO.
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11. CMO Binding on Subsequently Added Parties

Any new party to this consolidated action after the date the CMO is entered up to
and including February 16, 2010 shall be served with a copy of this CMO by Liaison
Counsel and any subsequent Case Management Orders. Any such new party will be
bound by this CMO and all other Case Management Orders unless it files a motion for
relief with the Court within ten (10) days after service of this CMO and other case
management order upon it. Upon the addition of any party to this action, the party
adding the new party shall serve a copy of this CMO on counsel for the new party within
five (5) days of the date of receiving notice of the identity of the new party’s counsel.
12. Liaison Counsel

In recognition of the large numbers of prosecutors, and defendants in this action
and to promote sufficient communication between and among the parties and the Court,
the parties will appoint counsel to serve as Liaison Counsel, designated as follows:

William Bernard
Eagan City Attorney

Sean McCarthy
Rosemount & Hastings City Attorney

Pam Converse
Scott County Attorney

Don Lannoye
Sibley County Attorney

Mitch Ristine
Mcleod County Attorney
Brent Christian

LeSueur County Attorney

Marsh Halberg
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Minnesota Society for Criminal Justice — Source Code Coalition

Lee Orwig
Minnesota Society for Criminal Justice — Source Code Coalition

Jeff Sheridan
Minnesota Society for Criminal Justice — Source Code Coalition

Chuck Ramsay
Minnesota Society for Criminal Justice — Source Code Coalition

Derek Patrin
Meaney & Patrin, P.A.

Steve Holmgren
First Judicial District Acting Chief Public Defender

Subject to the right of any party to present individual or divergent positions, the

liaison counsel is vested by this Court with the following responsibilities and duties:

(1)

(2)

3
(4)
(6)

Communicate with opposing counsel, communicate with all other counsel in
its respective liaison group and receive orders, notices and correspondence
from this Court and the District Court Administrator in any matter pertaining
to this action;

Promptly forward to all counsel for its respective liaison group copies of all
documents from the Court or the District Court Administrator, not otherwise
provided to them electronically, report to all counsel in the represented
group on all meetings and communications with this Court or other liaison
counsel;

Organize and schedule meetings of counsel for joint action;

Coordinate common discovery,

Initiate action by the Court to remedy disputes among the parties;

Participate in conference calls with this Court to resolve disputes and

19




scheduling matters;

(7) Maintain a current copy of the Master Case List, and serve and file any

updated Master Case Lists; and

(8) Perform such other duties as may be expressly authorized by further order

of this Court or agreed to by counsel.

Liaison counsel shall not be deemed to speak for, act for, or bind any particular
party absent express authority provided by such party. All counsel of record shall have
an opportunity to present to this Court their respective views and opinions as to matters
before this Court. The liaison counsel shall not be liable for any actions arising from
their respective roles as such and this Court shall act to remedy any inadvertence as
appropriate.

13. Pro Hac Vice Admission of Attorneys

Any lawyer admitted or currently licensed to practice before a Court of general
jurisdiction in any state in the United States and who is specifically associated with a
currently licensed Minnesota lawyer may be deemed admitted pro hac vice to practice
hefore the Court in this litigation only. Other than those attorneys admitted pro hac vice

prior to the date of issuance of this Order, attorneys may be deemed admitted pro hac
| vice upon completion of the following:
A. An Affidavit Setting Forth:
(1)} His or her full name and non-Minnesota business address;
(2) His or her date and place of each state licensure;
(3) A representation that the affiant’s license to practice law is current and is

not under revocation, suspension, restriction or limitation in any other
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state of admission or in the federal courts, and that the affiant is an
attorney in good standing in all states of licensure;

(4) A representation that the affiant is, or will promptly become, familiar with
all applicable Minnesota court rules, procedures and requirements of
professional conduct, and will follow and abide by such rules,
procedures and requirements.

B. A Notice of Pro Hac Vice Representation Setting Forth:

(1) The non-Minnesota lawyer’s full name and non-Minnesota business
address, telephone number, facsimile number, and e-mail address;

(2) The name, address, telephone number, facsimile number and e-mail
address of the Minnesota lawyer or law firm with whom the attorney will
associate for purposes of this litigation;

(3) The name of each party whom the attorney wili represent.

Such affidavit and notice of pro hac vice representation shall be filed with the
Court Administrator of the originating county of the case within the First Judicial District.
Notice of pro hac vice representation shall be served upon all counsel on the Master
Case List.
14,  Status Conferences and Scheduling

a. Status Conferences.

General status conferences shall be held at 1:30 p.m. every other Friday as

needed from December 11, 2009 (excluding December 25, 2009) until no longer

needed. The principal purpose of the general status conference is to discuss

and resolve administrative issues common to all parties. Issues that affect only
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specific parties and that have no significant implications for other parties will be
calendared for a separate hearing date or, if the status conference agenda
permits, for 2:30 p.m. on a status conference date.

Not later than the preceding Friday before the status conference, liaison counsel
shall confer and shall determine whether or not a status conference for the
following Friday will be necessary. If they agree that such conference is not
necessary, they shall cancel the conference and promptly notify the Court and
the remaining parties of the cancellation. If liaison counsel decides to proceed
with the status conference, they shall prepare a common agenda and shall notify
all parties and the Court thereof not later than the close of the business day on
the Monday preceding the conference date.

b. Scheduling.

In recognition of the complexity of the issues before the Court, the Court will
discuss the progress of the parties in discovery and other matters at the status
conferences and upon application of the parties jointly or unilaterally may amend
or modify the scheduling order from time to time.

The following dates aﬁd deadlines shall apply to all actions subject to this CMO:

February 16, 2010 — Defendant expert disclosure deadline; non-expeit discovery
ends; final date for adding new cases to docket of consolidated cases

April 2, 2010 — State expert disclosure deadline

April 5, 2010 - Expert discovery begins

April 19, 2010 - Al non source code pre trial issues are to be resolved
May 3, 2010 - Expert discovery concludes

May 10-21, 2010 - Final hearing on source code issue
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Dated: ___1 J.= [-O7 BY THE COWRT:

e

erome B. Abrarns
Judge of District Court
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Exhibit B

STATE OF MINNESOTA DISTRICT COURT
COUNTY OF FIRST JUDICIAL DISTRICT
State of Minnesota, Court File No.
Plaintiff,
Vs, PROTECTIVE ORDER
Defendant.

WHEREAS, the U.S. District Court for the District of Minnesota has entered a
Consent Judgment and Permanent Injunction regarding access to the source code used in
the operation of the Intoxilyzer S000EN (“Source Code”), the breath-alcohol testing
instrument used to enforce the driving while impaired (“DWI”) and implied consent laws
in Minnesota. This Consent Judgment and Permanent Injunction requires issuance of a
Protective Order as a precondition to obtaining access to the Source Code; and

WHEREAS, this Court has ordered that the Source Code be made available for
inspection and review or has found the Source Code to be relevant or material in the
above-captioned case; and

IT IS HEREBY ORDERED:

1. As used in this Protective Order, the listed terms have the following

meanings:




“Attorneys” means counsel of record in this matter;

“Confidential” documents and information are documents or information
designated Confidential pursuant to Paragraph 2 herein; and

“Source Code” refers specifically to the Source Caode for the Intoxilyzer SOO0EN
used in the State of Minnesota.

2. A Party may designate any document “Confidential,” including
interrogatory responses, other discovery responses, or transcripts, based on a good faith
belief that the document constitutes or contains trade secrets or other confidential
information. Source Code is hereby designated as Confidential, except for that portion of
the Source Code assigned and delivered to the State pursuvant to the Settlement
Agreement between the State and CMI dated June 1, 2009,

3. All Confidential documents and information shall be used solely for the
purpose of the above-captioned matter, or as otherwise permitted by the federal Consent
Judgment and Permanent Injunction.. No person receiving such documents or
information shall, directly or indirectly, use, transfer, disclose, or communicate in any
way Confidential documents or information to any person other than those specified in
Paragraph 4 herein and the federal Consent Judgment and Permanent Injunction.

4. Access to any Confidential document or information shall be limited to:

(a) The Court and its staff;
(b) Attorneys of record and their law firms;
(¢) Persons shown on the face of the document to have authored or

received it;



(d) Court reporters retained to transcribe testimony;

(e) The Parties to this case;

(f) Outside vendors (limited to professional copy services);

(g) Outside independent persons who are retained by or otherwise assist a
Party or its Attorneys to provide technical or expert services and/or give
testimony in this action, and who are not, and have not been, employed by
(as an employee, agent, or consultant) or otherwise affiliated with, any
manufacturer of breath alcohol testing instruments within the preceding
twenty-four (24) months.

5. Any outside independent person (as defined in Paragraph 4(g) herein) who
receives access to the Source Code or other Confidential information shall execute a
Non-Disclosure Agreement in the form prescribed in Paragraph 3(c) of the federal
Consent Judgment and Permanent Injunction before receiving access to the Source Code
ot Confidential Information. In addition, any Atforney or Party (as defined in Paragraphs
4(b) and (e) herein) who receives access to the Source Code shall also execute a Non-
Disclosure Agreement in the form prescribed in Paragraph 3(c) of the federal Consent
Judgment and Permanent Injunction before receiving access to the Source Code. Receipt
of access to the Source Code pursuant to this Protective Order shall not constitute or
convey any right, title, license, or other interest in any portion of the Source Code.

6. Non-parties producing documents in the course of this action may also
designate documents as “Confidential” subject to the same protectiohs and constraints as

the Parties to this action. A copy of this Protective Order shall be served along with any




subpoena served in connection with this action. All documents and information produced
by such non-parties shall be treated as “Confidential” for a period of 15 days from the
date of their production, and during that period any Party may designate such documents
as “Confidential” pursuant to the terms of this Protective Order.

7. Any testimony or written report that contains Confidential documents or
information will receive the same protections afforded to Confidential documents
themselves. Confidentiality designations for testimony shall be made on the record or,
where appropriate, by written notice to the other Party. It shall be the responsibility of
the Party who noticed the deposition, called the witness, or seeks to introduce the
evidence, to designate such testimony or information as Confidential. The testimony of
any witness (or any portion of such testimony) that contains Confidential information
shall be given only in the presence of persons who are qualified to have access to such
information pursuant to Paragraph 4 herein.

8. Any Party or non-party that inadvertently fails to identify documents or
information as Confidential in accordance with this Protective Order shall, upon
discovery of its oversight, promptly provide written notice of the error and substitute
appropriately designated documents ot information. Any Party receiving notice of
improperly designated documents or information shall act immediately to retrieve such
documents or information from persons not entitled to receive such documents or
information and shall return the improperly designated documents or information to the
producing Party.

9. Any document designated Confidential or containing Confidential




information that is filed with this Court, including any expert report, shall be filed under
seal. Any Confidential information shall be redacted from such document or report
before it is made publicly available.

10.  No action taken in accordance with this Protective Order shall be construed
to be a waiver of any claim or defense in the action or of any position as to
discoverability or admissibility of any evidence in the case.

11. The obligations imposed by this Protective Order shall survive the
termination of the above-captioned matter.

12.  Any violation or breach of the terms and conditions set forth in this

Protective Order shall be grounds for any appropriate sanctions available under the law.

IT IS SO ORDERED:

Dated:

Judge of District Court
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